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REPORT ON THE EXCHANGE AND SUMMARY

Instructions:

1.
2.
3.

The report must be sent to the EJEXdhanges@ejtn.gwithin one month after the exchange.

Please use the template below to write your reppecbmmended length: 4 pages).

Please write in English or French. Should thisb@possible, the report can be written in anottuiegliage
but the summary must be in English or French.

Please read the guidelines for drafting the refilmrnnex). Feel free to add any other relevamiinfation

in your report.

The summary shall contain a synthesis of the nmygbrtant information of the report.

Please note that NO NAMES, neither yours nor thesanf the persons you met during your exchange,
should appear in the report in order to ensure ymiy'. Initials can be used when necessary.

| dentification of the participant

Name: Dr. Weidemann

First name: Lilly

Nationality: German

Country of exchange: Portugal

For dissemination purposes and asinformation for future participantsin the Programme please
take notethat, unlessyou indicate otherwise, EJTN may publish your report in itswebsite. In this
casethereport will remain anonymous and your name and surname will not appear. To thisaim,

Please tick this box if you do not wish for youpoet to be publishefl ]

Publication

please do not mention any namesin the reports. I nitials can be used instead.

For completion by EJTN staff only

Publication reference:

! To that purpose, the first page of this report Iaél taken out before any possible publication

Réseau Européen de Formation Judiciaire/EuropefiaiauTraining Network (aisbl)
Rue du Luxembourg 16B, B-1000 Bruxelles; Tel: +328D 22 42; Fax: + 32 2 280 22 36;

E-mail: exchanges@ejtn.eu

With the support of the European Union



For completion by EJTN staff only
Publication reference:

| dentification of the participant

Nationality: German
Functions: Administrative Judge

Length of service: 6 months

| dentification of the exchange

Hosting jurisdiction/institution: Tribunal Administtivo de Circulo de Lisboa
City: Lisbon

Country: Portugal

Dates of the exchange: September 22nd - Septerbbef14

Type of exchange:

X] one to one exchange [] group exchange
X general exchange [ ] specialized exchange (please specify : )
REPORT

|. Programme of the exchange

The hosting judge received me on the "Campus de&dlisa complex of modern buildings where all the
courts in Lisbon are situated. First, she showedereffice and we talked about the general orgdiais
of the "Tribunal Administrativo de Circulo de Lisddg about her daily work; the cases etc. Afterwards
she took me to the law clerks, who help with thggsteation and documentation of the incoming cases.
Then | was introduced to the president of the court

During my exchange, | also had the chance to neagtral of the hosting judge's colleagues, as veell a
couple of representatives of the authorities.

| was assigned my own office, where | could readrttaterial | was provided with and make myself
acquainted with one of the current cases of thérggidge. Also, | had the chance to attend two
hearings.

Il. The hosting institution

As mentioned before, the "Tribunal Administrative @irculo de Lisboa" is located in the "Campus de
Justica", which is in turn situated near the "Pardas Nacoes" by the river Tagus, where the Expo of
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1998 took place. The administrative court's bugdma modern, multi-storey building with a beaultif
view over the former expo area and the river.

The court is made up of (only) 14 judges. The "lindl Administrativo de Circulo de Lisboa" is altria
court (first instance).

The hosting judge explained to me that the judgestijmwork as single judges and only seldom in
chamber. This is mainly due to the heavy work loadach individual judge, as chamber hearings
consume more time.

Especially the urgent proceedings require immedittention, and during my stay at the court, the
hosting judge was mainly working on the respect@ses. According to the hosting judge, the bulk of
cases (in particular the urgent proceedings) belorige field of public economic law and civil s
law.

lll. The law of the host country

As | learned during my exchange, the Portugueserastnative jurisdiction underwent a profound
reform in 2004. The reform took place as a readiidtine continuous increase of new cases before the
administrative courts between 1992 and 2001. Itfeasd that, although the number of completed cases
had grown progressively, it was still inferior teethumber of new cases. Thus, the amount of pending
cases had increased systematically and resultaad &amcumulation of pending cases at the courtselis w
as an increase in the average duration of the cases

The reform comprised the redefinition of the orgation, structure and division of powers of the
administrative courts as well as the definitiomués for its internal functioning. Both aspectgave
addressed in the Statute of the Administrative Band Courts (ETAF), approved by the Law no. 13/2002
of 19th February, which came into force on Jandaty, 2004. Furthermore, the reform entailed a
complete reformulation of the procedure in the adstiative courts in order to bring it in line withe

civil procedure and to reinforce the guaranteemocogss to justice and of procedural equality ipéees,
which was granted in the new Administrative Cotttscedure Code (CPTA), approved by Law no.
15/2002 of 22nd February, which came into forcenglaith the ETAF.

The ETAF redefined the scope of the jurisdictionihef administrative courts in its articles 1 and 4.
Accordingly, the administrative courts are empowedmeacknowledge and judge all the disputes rewylti
from administrative and tax legal relationshipstsas pre-contractual acts and contracts, praatised
concluded under the rules of public law (articled, 1 €) and f) ETAF), questions regarding thd civ
extra-contractual liability of the State or of [tsdies, staff, agents or servers (article 4, ng), h) and i)
ETAF), disputes between legal entities of publig End between public bodies (article 4, no. 1 JAET
and execution of administrative courts decisiomsola 4, no. 2 n) ETAF).

In terms of organisation, the ETAF provides for éxéstence of the Supreme Administrative Court, the
Central Administrative Court and of other admiragitre courts (articles 11, 31 and 39 ETAF). Based o
the possibility of dividing the Central Administna Court into regional administrative courts (el&i9,

no. 1 ETAF), the Northern Administrative Centralu@in Oporto, and the Southern Administrative
Central Court were created by the government tggutie cases pending at the Administrative Central
Court. Furthermore, the administrative courts waggregated to the tax courts, as it had already tiee
case of the administrative and tax courts of Fuhahd Ponta Delgada (article 9, no. 2 ETAF). In
accordance with this provision, the governmenttextd4 new aggregated courts. In sum, the reform
determined 16 administrative and tax courts of firstance in the mainland, Madeira and Azores, two
central administrative courts in Oporto and in lbistand one Supreme Administrative court, situated i
Lisbon.

The reform also introduced some important changésd computerisation of the administrative and tax
courts, based on the creation of the Computer Bykiethe Administrative and Tax Courts (SITAF),
which had inter alia the objectives to allow thediag and receipt of procedural documents by edaatr
means, to take procedural steps by computer andhke the digital treatment of the cases; and tatera
website for each court.

Concerning the division of powers among the supeaarts and the courts of first instance, thenmafo
established that the administrative courts aretsafifirst instance in the majority of cases (deti4, no.

1 ETAF). The Supreme Court of Justice and the @eAtniministrative Courts were no longer to function
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as first instance courts, but were assigned theepoproper to the higher courts, in the sensethiegt
were established as courts of appeal for the dem@gsaken by the administrative courts, thus elatiiy
the powers of first instance that had tradition&ken attributed to the Central Administrative Geur
(article 37 ETAF).

Regarding new cases at the first instance, the C&Stablished in articles 16 et seqq. the criteria o
jurisdiction that ascertain clearly and objectivellyich is the competent court. The reform also
introduced thresholds for the administrative cquekevant for the admissibility of jurisdictionappeals
(article 6 ETAF, article 142, no. 1 CPTA), and sifer the determination of the value of the cases
(articles 31 to 34 CPTA). These rules are intex mhportant to determine whether a case shall dgejd
by one single judge or by a group of three (artBleCPTA).

Concerning the procedural means, the reform mesgedral procedural means that already existed.
Now, there are two main procedural means: the comadoninistrative action, the object of which
corresponds to all the disputes within the scop@fdministrative jurisdiction that do not folldiae
special administrative action (article 37 et seQT8), and the special administrative action, thgctoof
which consists of objecting to administrative aetsq requests for the declaration of unlawfulness o
omission of rulings (article 46 et seq. CPTA). Blesi these two main procedural means, the CPTA also
provides for a number of urgent and autonomousgue@l means. These concern cases regarding
litigious matters e.g. related to elections or poetractual aspects of some types of contractel@B6
CPTA).

The main procedural innovations introduced by #ferm refer to the judicial costs, procedural
legitimacy, equal inter partes guarantee in thegudare and means of proof. The reform altered geepl
the system of the judicial costs in the administeajurisdiction. The CPTA established the general
principle of both the State's and other publictesgi subordination to the payment of judicial spst
within the terms of the Judicial Costs Code (aetit89 CPTA). This principle is considered a major
responsibility for the State and for other publtites due to the consequences that may follow its
procedural behaviour, thus contributing to les$enténdency towards the unnecessary use of appeals
of other procedural means. The innovations conngrtiie passive legitimacy derive mostly from the
new system of adopted procedural means and froroaih&derable accumulation of requests (article 10
CPTA). In sum, the CPTA allows the accumulatiomezfuests concerning the same disputable material
relation. Before the reform, a request againstcamimistrative act had, as an adverse party, thgyent
responsible for that act. On the other hand, ircis® of an indemnity request that depended on the
withdrawal of the act, the legitimate party was légal entity or the department or ministry to whtbat
entity belonged. The reform introduced a rule byclhhe sued party is the legal public entity arthe
case of the State, the ministry whose departmenatiapted or may have to adopt the act or the
behaviours in question, when the case has as anta) action or an omission on the side of thdipub
entity (article 10, no. 1 CPTA). However, if thaichant has appointed as a sued party any legaicpubl
entity or ministry, the action will be considereghinst that person or ministry without the needdurect
the petition or even without a summary rejectiom@gossible (article 10, no. 4 CPTA). Concerning t
active legitimacy, the CPTA established as a gémpeirzciple that "a claimant is considered a legdie
party when he asserts himself to be part of thepidable material relation” (article 9, no. 1)".€Th
criterion of the disputable material relation rey@d the administrative act as a reference pointiwas
the determining factor according to the previousleioThe CPTA also set new solutions concerning the
equal treatment between all public and privatetiestinvolved in the process. Besides the above-
mentioned subordination of the public entitieshie payment of judicial costs, the CPTA establisined,
whenever the judicial orders are not carried otdihiwia time limit, a compulsory pecuniary sanction
those in charge of the enforcement of the sentenaecharge of forwarding the case (articles 44,r®.
4 and 169 CPTA). The sanction applied by the judgg vary between 5 to 10 % of the highest
minimum salary in force, for each day of the desdyhe enforcement of the sentence or in the
forwarding of the special case. The reform furthenerexcluded the restriction of admissible means of
proof in the administrative justice reform, alloginot just the documental proof, but also the dsdlo
means admitted in the civil procedure (articler®f®,1 CPTA).

Concerning the objection to administrative acts,réform extended the deadline from two to three
months (article 58, no. 2, b) CPTA). However, ungteme special circumstances it is also possible to
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object after this deadline, up to one year. e.g.situation of lawful impediment was verified {ele 58,
no 4 CPTA).

IV. The comparative law aspect in your exchange

One of the innovations that have been introducethéybove-mentioned justice reform particularly
caught my attention: the introduction of a new catep system for the administrative courts thatvedlo
inter alia for the sending and reception of procatldocuments by electronic means. My Portuguese
colleague explained to me and showed me that aliments are scanned and thus accessible from
anywhere.

In general, | was impressed by the advanced usedérn technologies. For example, in the Portuguese
administrative courts, it is possible to hear wses via videoconference: in case the witnesstia no
resident of the town where the procedural courtitsaseat, he or she may go to a court in his or he
hometown and testify via videoconference. Anotregaill that struck me and that includes the use of
technology is the fact that in a Portuguese aditnatige trial, the whole court session is recorddulis,
there is no need for a written protocol, or for tBproduction or rephrasing of a witness' testimaimce
his or her own words are immediately taped andodorible, even by the court of appeal.

Concerning the trial, | noticed another importaiffiedence to a German administrative proceeding: th
Portuguese administrative court does not haveanjubges.

Regarding the written proceeding, while readingtigh one of the current cases of my colleague, |
noticed that the procedural brief by the lawyer waamarkably long. When | talked to my colleagues sh
confirmed that in most cases, the procedural basedsvery extensive and pointed me to a possihiseca
of this fact: In Portugal, lawyers can, under dartarcumstances, base their bills on the numbgragfes
they write in their briefs.

Another difference my colleague and | discoveredndumy exchange is the education of judges. To
become a judge in Portugal, after the universiigisis, the graduates have to apply for a speaiing
for judges. In Germany, in contrast, the professidraining law graduates undergo after their ursirg
studies (Rechtsreferendariat), is the same foljuarst. The concept in Germany is based on a usaler
education of jurists, which is supposed to endientto carry out any legal profession after the
completion of two state examinations. In Portugalthe other hand, the prospective judges receive a
special training preparing them for their futuresgpions.

V. The European aspect of your exchange

In the context of European legislation, my colleagnd | talked about the asylum cases and in p&atic
about the Dublin Regulation (Regulation 2003/343/B&e both found it challenging to establish
whether, in cases of appeal against the removah @isylum seeker to another Member State, thesé exi
‘systemic deficiencies’ in the asylum system of destination State.

VI. The benefits of the exchange

During my exchange, | not only learned a lot alibetPortuguese administrative legislation andgesti
system, but | also gained valuable inspiratiortii@r organisation of administrative proceedings, in
particular regarding the use of new technologig¢gsh& German court | work at, the introduction of
proceedings by electronic means is envisioned®721 am sure we can learn a lot from our Portague
colleagues that have already introduced this systamy years ago. Certainly, they can give somecadvi
on possible difficulties we may encounter, espéci@ncerning the security of data. In this semds)

my colleagues and my entire court can benefit floenexchange | undertook. Since our colleagues in
Portugal have some experience that would be woitewharing, an ongoing exchange would be useful.

VII. Suggestions

In my opinion, the exchange programme for judgeseuthe umbrella of the European Judicial Training
Network provides a great opportunity to get to kritbeswork of European colleagues, compare the daily
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work and approach to cases, find out similarities differences and bring back inspiration and even
suggestions for improvement back home. | would meoend anyone who has the chance to participate

in the programme and thus contribute to a bettdertstanding among the European judges and maybe
even an enhancement in the own work.
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SUMMARY

In October 2014, | had the chance to spend one wéhka Portuguese colleague at the "Tribunal
Administrativo de Circulo de Lisboa". | gained duable insight into the Portuguese legal and joati
system. Besides making myself familiar with thetten proceedings of a current case of my colleague,
also had the chance to take part in two court hgari

| was in particular impressed by the use of newretogies in the work of the administrative coiviith
the justice reform of 2004, some innovations indbmputerisation of the court were introduced. For
example, it is possible to send and receive offteuments via e-mail and all documents are s@hnne
and thus accessible from any place. Furthermase,ialthe court sessions, the use of modern
technologies is wide-spread. For instance, the evbolirt session is recorded and it is possiblate la
witness testify via videoconference, if he or shermot be present at the court hearing. Since the
introduction of electronic case files is planned2617 at my court, it was very interesting for tndearn
about the experience of my Portuguese colleagues.

All in all, my exchange in Lisbon was a great exgace. My colleague did everything to make my stay
worthwhile one. Despite being very busy, she totikt af time to explain to me how the court and the
judges work, and discuss with me the similaritied differences compared to German courts.

| am very grateful | had the opportunity to taketpa this exchange and appreciate the experiences
made during my time in Lisbon.
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ANNEX
GUIDELINESFOR DRAFTING THE REPORT

- Programme of the exchange
Institutions you have visited, hearings, seminarserences you have attended,
judges/prosecutors and other judicial staff youehianet...
The aim here is not to detail each of the actigitiit to give an overview of the contents of the
exchange.
If you have received a programme from the hostisgjtution, please provide a copy.

- The hosting institution
Brief description of the hosting institution, itsle within the court organisation of the host
country, how it is functioning...

[11- Thelaw of the host country
With regard to the activities you took part in cgrithe exchange, please develop one aspect of the
host country’s national law that you were particiylanterested in.

IV-  Thecomparative law aspect in your exchange
What main similarities and differences could yowsaie between your own country and your
host country in terms of organisation and judipicctice, substantial law..? Please develop.

V- The European aspect of your exchange
Did you have the opportunity to observe the impletaton or references to Community
instruments, the European Convention of Human Rjghtlicial cooperation instruments? Please
develop.

VI-  Thebenefits of the exchange
What were the benefits of your exchange? How casethbenefits be useful in your judicial
practice? Do you think your colleagues could berafthe knowledge you acquired during your
exchange? How?

VII- Suggestions
In your opinion, what aspects of the Exchange Ruogne could be improved? How?
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